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AGENT AND FINANCIAL ASSISTANCE PROJECT AGREEMENT

THIS AGENT AND FINANCIAL ASSISTANCE PROJECT AGREEMENT
(hereinafter, the “Agent Agreement”), made as of June 14, 2018, by and between the ERIE
COUNTY INDUSTRIAL DEVELOPMENT AGENCY, a public benefit corporation of the
State of New York, with offices at 95 Perry Street, Suite 403, Buffalo, New York 14203 (the
“Agency”), and EMERSON HURON, LLC, a limited liability company duly organized, validly
existing and in good standing under the laws of the State of New York, with offices at 560
Delaware Avenue, Suite 300, Buffalo, New York 14202 (the “Company”™).

WITNESSETH:

WHEREAS, the Agency was created by Chapter 293 of the Laws of 1970 of the State of
New York pursuant to Title 1 of Article 18-A of the General Municipal Law of the State of New
York (collectively, the “Act”) as a body corporate and politic and as a public benefit corporation
of the State of New York; and

WHEREAS, the Company has submitted an application (the “Application”) to the
Agency requesting the Agency’s assistance with respect to a certain project (the “Project”)
consisting of: (i) three (3) parcels of land located at 73, 7T and 79 Huron West, City of Buffalo,
Erie County, New York (the “Land”) improved with the vacant historic C.W. Miller Livery
building (the “Existing Improvements™); (ii) the renovation, upgrading and equipping of the
Existing Improvements and the construction and equipping of a 5,000+/- SF addition (the
“Improvements”) to consist of a new hospitality high school for a population of 500 students, a
public restaurant as part of the first floor, and 1-2 self-contained residential units with separate
access; and (iii) the acquisition and installation by the Company of certain items of machinery,
equipment and other tangible personal property (the “Equipment”) and collectively with the
Land, the Existing Improvements and the Improvements, (the “Facility”); and

WHEREAS, by Resolution adopted on December 20, 2017 (the “Resolution”), the
Agency authorized the Company to act as its agent for the purposes of undertaking the Project
subject to the Company entering into this Agent Agreement, and pursuant to the Resolution and
this Agent Agreement, the Company has the power to delegate such agency, in whole or in part,
to agents, subagents, contractors, subcontractors, contractors and subcontractors of such agents
and subagents and to such other parties as the Company chooses including but not limited to the
individuals and entities described on Schedule A attached hereto (collectively, the “Subagent™).
The Company shall have the right to amend Schedule A from time to time and shall be
responsible for maintaining an accurate list of all parties acting as agent for the Agency; and

WHEREAS, by its Resolution, the Agency has conferred on the Company in connection
with the Project certain benefits, exemptions and other financial assistance consisting of: (a) an
exemption benefit from all New York State and local sales and use tax exemption benefits for
purchases and rentals related to the Project with respect to the qualifying personal property
included in or incorporated into the Facility or used in the acquisition, construction or equipping
of the Facility and (b) an exemption benefit from mortgage recording tax (the sales and use tax
exemption benefit and the mortgage recording tax benefit are hereinafter collectively referred to
as the “Financial Assistance”); and '



WHEREAS, the Agency requires, as a condition and as an inducement for it to provide
said Financial Assistance, that the Company provides assurances with respect to the recapture of
said Financial Assistance on the terms herein set forth; and

WHEREAS, this Agreement sets forth the terms and conditions under which Financial
Assistance shall be provided to the Company; and

WHEREAS, no agent status in favor of the Company or any subagent thereof, nor any
amount of Financial Assistance shall be provided to the Company by the Agency prior to the
effective date of this Agent Agreement.

NOW THEREFORE, in consideration of the covenants herein contained and other good
and valuable consideration the receipt and sufficiency of which are hereby acknowledged, it is
mutually agreed as follows:

1L Purpose of Project and Scope of Agency. The purpose of the Agency’s provision
of Financial Assistance with respect to the Project is to promote, develop, encourage and assist in
the acquiring, constructing, reconstructing, improving, maintaining, equipping and furnishing of
' the Project to advance job opportunities, health, general prosperity and economic welfare of the
people of Erie County, and to specifically promote the investment commitment, employment
commitment, local labor commitment, equal pay commitment, and the unpaid real property tax
policy commitment all as contained herein and within the Company’s Application.

Pursuant to the Resolution, the Agency has appointed the Company as agent to undertake
the Project, as defined herein and within the Resolution. The Company hereby agrees to limit its
activities as agent for the Agency under the authority of the Resolution to acts reasonably related
to the acquisition and installation of certain machinery, equipment and building materials, all for
incorporation and installation thereof in and around the Facility. Pursuant to the Resolution and
this Agent Agreement, the Company has the power to delegate such agency, in whole or in part,
to agents, subagents, contractors, subcontractors, contractors and subcontractors of such agents
and subagents and to such other parties as the Company chooses including but not limited to the
individuals and entities described on Schedule A attached hereto (collectively, the “Subagent”).
The Company shall have the right to amend Schedule A from time to time and shall be
responsible for maintaining an accurate list of all parties acting as agent for the Agency. The
Company’s right to appoint subagents is expressly conditioned upon updating of Schedule A,
hereto, along with the timely filing of Form ST-60 (non-primary) for each subagent. The right of
the Company and all duly appointed subagents to act as agent of the Agency shall expire on
September 30, 2020, unless extended as contemplated by the Resolution. The aggregate amount
of work performed by the Company and all subagents as agent for the Agency shall not exceed
the amounts identified in the Resolution and Section 2(h) of this Agreement.

All contracts entered into by the Company and all subagents thereof as agent for the
Agency shall include the language contained within Schedule B, hereto. Failure by the Company
and/or any subagent thereof to include such language shall disqualify the agent status and sales
tax_exemptions derived by virtue of this Agent Asreement. The Company, for itself and on
behalf of all duly appointed subagents, hereby agrees that all contracts entered into by the
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Company and any subagents thereof shall be available to the Agency for inspection and
confirmation of the foregoing mandatory language.

2. Representations and Covenants of the Company. The Company makes the
following representations and covenants in order to induce the Agency to proceed with the
Project/Facility:

(a) The Company is a limited liability company duly organized, validly existing and
in good standing under the laws of the State of New York, has the authority to enter into this
Agent Agreement, and has duly authorized the execution and delivery of this Agent Agreement.

(b)  Neither the execution and delivery of this Agent Agreement, the consummation of
the transactions contemplated hereby nor the fulfillment of or compliance with the provisions of
this Agent Agreement will conflict with or result in a breach of any of the terms, conditions or
provisions of any restriction or any agreement or instrument to which the Company is a party or
by which it is bound, or will constitute a default under any of the foregoing, or result in the
creation or imposition of any lien of any nature upon any of the property of the Company under
the terms of any such instrument or agreement.

(c) The Facility and the operation thereof will conform with all applicable zoning, -
planning, and building laws and regulations of governmental authorities having jurisdiction over
the Facility, and the Company shall defend, indemnify and hold the Agency harmless from any
liability or expenses resulting from any failure by the Company to comply with the provisions of
this subsection (c). : ‘

(d)  There is no action, suit, proceeding, inquiry or investigation, at law or in equity,
before or by any court, public board or body pending or, to the knowledge of the Company,
threatened against or affecting the Company, to which the Company is a party, and in which an
adverse result would in any way diminish or adversely impact on the Company’s ability to fulfill
its obligations under this Agent Agreement.

(e) The Company covenants that the Facility will comply in all respects with all
environmental laws and regulations, and, except in compliance with environmental laws and
regulations, (i) that no pollutants, contaminants, solid wastes, or toxic or hazardous substances
will be stored, treated, generated, disposed of, or allowed to exist on the Facility except in
compliance with all material applicable laws, (ii) that the Company will take all reasonable and
prudent steps to prevent an unlawful release of hazardous substances onto the Facility or onto
any other property, (iii) that no asbestos will be incorporated into or disposed of on the Facility,
(iv) that no underground storage tanks will be located on the Facility, and (v) that no
investigation, order, agreement, notice, demand or settlement with respect to any of the above is
threatened, anticipated, or in existence. The Company upon receiving any information or notice
contrary to the representations contained in this Section shall immediately notify the Agency in
writing with full details regarding the same. The Company hereby releases the Agency from.
liability with respect to, and agrees to defend, indemnify, and hold harmless the Agency, its
executive director, directors, members, officers, employees, agents (except the Company),
representatives, successors, and assigns from and against any and all claims, demands, damages,
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costs, orders, liabilities, penalties, and expenses (including reasonable attorneys’ fees) related in
any way to any violation of the covenants or failure to be accurate of the representations
contained in this Section. In the event the Agency in its reasonable discretion deems it necessary
to perform due diligence with respect to any of the above, or to have an environmental audit
performed with respect to the Facility, the Company agrees to pay the expenses of same to the
Agency upon demand.

® Any personal property acquired by the Company in the name of the Agency shall
be located in the City of Buffalo, except for temporary periods during ordinary use.

(8)  In accordance with Section 874 and 875 of the New York General Municipal
Law, the policies of the Agency, and the Resolution, the Company covenants and agrees that it
may be subject to a Recapture Event Determination (as hereinafter defined) resulting in the
potential modification, recapture and/or termination of any and all Financial Assistance, as
described herein, if the Company receives, or any duly appointed subagents receives any
Financial Assistance from the Agency, and it is determined by the Agency , or Agency staff, as
appropriate, that:

(1) the Company or its Subagents, if any, authorized to make purchases for the
benefit of the Project is not entitled to the sales and use tax exemption benefits; or

(2) the sales and use tax exemption benefits are in excess of the amounts
authorized by the Agency to be taken by the Company or its Subagents, if any; or

(3) the sales and use tax exemption benefits are for property or services not
authorized by the Agency as part of the Project; or :

(4) the Company has made a material false or misleadiﬁg statement, or omitted
any, information which, if included, would have rendered any information in the
application or supporting documentation false or misleading in any material respect, on
its application for Financial Assistance; or

(5) the Company fails to meet and maintain the thresholds and requirements
representing certain material terms and conditions required by the Agency to be complied
with and adhered to, as evidenced by submission, as so required by the Agency, of
written confirmation certifying and confirming on an annual basis beginning in the first
year in which Financial Assistance is so claimed through the conclusion of the later of
two (2) years following either (i) the construction completion date, or (ii) the termination
of the Agent Agreement (said time period so referenced being hereinafter defined as the
“Material Terms and Conditions Monitoring Period™), a certification, as so required by
the Agency, confirming:

{

(a)  Investment Commitment — that the total investment actually made
with respect to the Project at the Project’s construction completion date equals or
exceeds $31,279,065.00 (which represents the product of 85% muitiplied by



$36,798,900.00 being the total project cost as stated in the Company’s application
for Financial Assistance); and

(b) Employment Commitment — that there are at least sixty (60)
existing full time equivalent (“FTE”) employees located at, or to be located at, the
Facility as stated in the Company’s application for Financial Assistance (the
“Baseline FTE”) and specifically confirming:

. the number of current FTE employees in the then current
year at the Facility; and

o that, within two (2) years following Project completion, the
Company has maintained the Baseline FTE. In an effort to
confirm and verify the Company’s employment numbers,
the Agency requires that, at a minimum, the Company
provide employment data to the Agency on a quarterly
basis, said information to be provided on the Agency’s
“Quarterly Employment Survey” form to be made available
to the Company by the Agency; and

In order to certify and verify the foregoing the Company shall provide to the
Agency, a certified statement and documentation: (i) enumerating the full time
equivalent jobs retained and the full time equivalent jobs created as a result of
the Financial Assistance, by category, including full time equivalent independent
contractors or employees of independent contractors that work at the project
location, and (ii) indicating that the salary and fringe benefit averages or ranges
for categories of jobs retained and jobs created that was provided in the
application for Financial Assistance is still accurate and if it is not still accurate,
providing a revised list of salary and fringe benefit averages or ranges for
categories of jobs retained and jobs created. Exhibit F contains the form of
annual certification as so required.

(©) Local Labor Commitment — that the Company adheres to and
undertakes or has undertaken construction activities in compliance with the
Agency’s Local Labor Workforce Certification Policy and Local Labor Reporting
Requirements on a quarterly reporting basis during the construction period

(Exhibit D); and

(d)  Equal Pay Commitment — that the Company adheres to and
undertakes or has undertaken activities in compliance with the Agency’s Pay
Equity Policy; and

(e) Unpaid Real Property Tax Policy Commitment — that the Company
is compliant with the Agency’s Unpaid Real Property Tax Policy.



The findings made by the Agency, or Agency staff, as appropriate, with respect to

Section 2(g)(1), (2), (3) and/or (4) and/or failure to provide the written confirmation as required
by Section 2(g)(5) with respect to the thresholds and requirements as identified in Section
2(g)(5), above, and/or failure to meet the thresholds and requirements as identified in Section
2(g)(5) above, may potentially be determined by the Agency, in accordance with the Agency’s

" “Policy for Termination and/or Modification of Agency Financial Assistance and Recapture of
Agency Financial Assistance Previously Granted”, or by Agency Staff, as appropriate, to
constitute a failure to comply with Section 875(3) of the New York General Municipal Law,

. and/or a failure to comply with a material term or condition to use property or services or
Agency Financial Assistance in the manner approved by the Agency in connection with the
Project, and/or a failure to comply with the Agency’s policies and Resolution (collectively,
findings and determinations made as described herein with respect to Section 2(g)(1), (2), (3)
and/or (4) and/or the failure under Section 2(g)(5) to submit the required certification and/or the
failure to meet the required thresholds and requirements as specified in Section 2(g)(5) are
hereby defined as a “Recapture Event Determination”). If the Agency makes a Recapture Event
Determination, or notwithstanding anything contained herein to the contrary, Agency staff makes
a finding with respect to Section 2(g)(1), (2), or (3) above, and/or Agency staff determines that
the Company has closed the Project or has failed to operate the Project as contemplated by the
Application and the Resolution, then the Company agrees and covenants that it will (i) cooperate
with the Agency in its efforts to recover or recapture any and all Financial Assistance obtained
by the Company and (ii) promptly pay over any such amounts to the Agency that the Agency
demands in connection therewith. The Company further understands and agrees that in the event
that the Company fails to pay over such amounts to the Agency, the New York State Tax
Commissioner and/or Erie County Comptroller may assess and determine the Financial
Assistance due from the Company, together with any relevant penalties and interest due on such

amounts.

(h) In accordance with the Resolution, the Application, and the cost-benefit analysis,
the Company further: (i) covenants that the purchase of goods and services relating to the Project
and subject to New York State and local sales and use taxes shall be in an amount estimated up
to $20,000,000.00, and, therefore, the value of the sales and use tax exemption benefits
authorized and approved by the Agency, subject to Section 2(g) of this Agent Agreement, cannot
exceed $1,750,000.00 and (ii) confirms that the mortgage recording tax exemption amotunt shall
not exceed $180,000.00.

(1) The Company acknowledges and understands that a Recapture Event
Determination made with respect to Section 2(g)(4) of this Agent Agreement will, in addition,
immediately result in the loss and forfeiture of the Company’s right and ability to obtain any and
all future Financial Assistance with respect to the Project.

G) The Company further covenants and agrees to complete "IDA Appointment of
Project Operator or Agent For Sales Tax Purposes" (NYS Form ST-60), in the form attached
hereto as Exhibit A, for each Subagent, if any, and such other parties as the Company chooses
who provide materials, equipment, supplies or services and forward said form to the State
Department of Taxation and Finance within thirty (30) days of appointment.
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(k)  The Company acknowledges and agrees that all purchases made in furtherance of
the Project shall be made using "IDA Agent or Project Operator Exempt Purchase Certificate"
(NYS Form ST-123, a copy of which is attached hereto as Exhibits B-1 and B-2), and it shall be
the responsibility of the Company (and not the Agency) to complete NYS Form ST-123. The
Company acknowledges and agrees that it shall identify the Project on each bill and invoice for
such purchases and further indicate on such bills or invoices that the Company is making
purchases of tangible personal property or services for use in the Project as agent of the Agency.
For purposes of indicating who the purchaser is, the Company acknowledges and agrees that the
bill or invoice should state, "I, [NAME OF COMPANY OR SUBAGENT], certify that I am a
duly appointed agent of the ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY and
that I am purchasing the tangible personal property or services for use in the EMERSON
HURON, LLC Project located at 73, 77 and 79 Huron West, Buffalo, New York 14202, IDA.
Project Number “1404-18-03A”. For convenience purposes, in the instance where the vendor
does not print on each invoice the acknowledgment as described in the prior sentence, an
“Invoice Rider” (a copy of which is attached hereto as Exhibit B-3) can be utilized for record

keeping purposes. :

O The Company further covenants and agrees to file an annual statement with the
State Department of Taxation and Finance on "Annual Report of Sales and Use Tax Exemptions"
(NYS Form ST-340, a copy of which is attached hereto as Exhibit C) regarding the value of sales
and use tax exemptions the Company and its Subagents, if any, have claimed pursuant to the
agency conferred on the Company with respect to the Project in accordance with General
Municipal Law Section 874(8). The Company further covenants and agrees that it will, within
thirty (30) days of each filing, provide a copy of same to the Agency; provided, however, in no
event later than February 15™ of each year. The Company understands and agrees that the failure
to file such annual statement will result in the removal of the Company's authority to act as agent
for the Agency.

(m) The Company further covenants and agrees to submit to the Agency a Local
Labor Utilization Report, which is attached hereto as Exhibit D, on a quarterly basis within ten
(10) business days of each quarter end during the construction period. This report represents
verification that the Company and its Subagents, if any, adheres to and undertakes or has
undertaken construction activities in compliance with the Agency’s Local Labor Workforce
Certification Policy and Local Labor Reporting Requirements. '

(n) The Company acknowledges and agrees that, except to the extent of bond
proceeds (to the extent bonds are issued by the Agency with respect to the Project), the Agency
shall not be liable, either directly or indirectly or contingently, upon any such contract,
agreement, invoice, bill or purchase order in any manner and to any extent whatsoever (including
payment or performance obligations), and the Company shall be the sole party liable thereunder.

(0)  The Company covenants and agrees that at all times during the Material Terms
and Conditions Monitoring Period, it will (i) maintain its existence, continue to operate the
Project as contemplated by the Application and the Resolution and not dissolve, (ii) continue to
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be a limited liability company subject to service of process in the State and either organized
under the laws of the State, or organized under the laws of any other state of the United States
and duly qualified to do business in the State, (iii) not liquidate, wind-up or dissolve or otherwise
sell, assign, or dispose of all or substantially all of its property, business or assets except this
Agreement may be assigned to a Related Person of the Company (as that term is defined in
subparagraph (C) of paragraph three of subsection (b) of section four hundred sixty-five of the
Internal Revenue Code of 1986, as amended, hereinafter “Related Person”) without the receipt of
the Agency’s prior written consent and provided such assignee/successor entity shall reaffirm the
Company’s obligation’s hereunder, and (iv) not consolidate with or merge into another entity or
permit one or more entities to consolidate with or merge into it except upon receipt of the
Agency’s prior written consent and unless such merged or combined entity shall reaffirm the
Company’s obligation’s hereunder. Granting or withholding of the Agency’s consent shall be in
the sole discretion of the Agency. A transfer in excess of 50% of the equity voting interests of
the Company, other than to a Related Person of the Company, shall be deemed an assignment
and require the prior written consent of the Agency.

(p)  The Company confirms and acknowledges under the penalty of perjury that as of
the date hereof, the Company, as owner, occupant, or operator of the Project receiving Financial -
Assistance from the Agency in connection with the Project, is in substantial compliance with all
applicable local, state and federal tax, worker protection and environmental laws, rules and
regulations. The Company further agrees that it will, throughout the term of this Agent
Agreement, promptly comply in all material respects with all statutes, codes, laws, acts,
ordinances, orders, judgments, decrees, injunctions, rules, regulations, permits, licenses,
authorizations, directions and requirements of all federal, state, county, municipal and other
governments, departments, commissions, boards, companies or associations insuring the
premises, courts, authorities, officials and officers, foreseen or unforeseen, ordinary or
extraordinary, which now or at any time hereafter may be applicable to the Facility or any part
thereof, or to any use, manner of use or condition of the Facility or any part thereof.
Notwithstanding the foregoing, the Company may in good faith contest the validity of the
applicability of any requirement of the nature referred to this Section 2(p). In such event, the
Company, with the prior written consent of the Agency (which shall not be unreasonably
conditioned, delayed or withheld) may fail to comply with the requirement or requirements so
contested during the period of such contest and any appeal therefrom unless the Agency shall
notify the Company that it must comply with such requirement or requirements. -

3. Hold Harmless Provision. The Company hereby releases the Agency from,
agrees that the Agency shall not be liable for, and agrees to indemnify, defend and hold the
Agency and its directors, members, officers, employees, agents (except the Company),
representatives, successors and assigns harmless from and against, any and all (i) liability for loss
or damage to property or injury to or death of any and all persons that may be occasioned by any
cause whatsoever pertaining to the Facility or arising by reason of or in connection with the
occupation or the use thereof or the presence on, in or about the Facility or breach by the
Company of this' Agent Agreement or (ii) liability arising from or expense incurred by the
Agency’s financing, acquiring, constructing, rehabilitating, renovating, equipping, owning and
leasing of the Equipment or of the Facility, including without limiting the generality of the
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foregoing, all causes of action and reasonable attorneys’ fees and any other expenses incurred in
defending any suits or actions which may arise as a result of any of the foregoing. The foregoing
indemnities shall apply notwithstanding the fault or negligence on the part of the Agency, or any
of its respective directors, members, officers, employees, agents (except the Company),
representatives, successors and assigns and irrespective of the breach of a statutory obligation or
the application of any rule of comparative or apportioned liability, except that such indemnities
will not be applicable with respect to willful misconduct on the part of the Agency or any other
person or entity to be indemnified. In the event of any claim against the Agency or its directors,
members, officers, employees, agents (except the Company), representatives, successors and
assigns by any employee of the Company or any contractor of the Company or anyone directly
or indirectly employed by any of them or any one for whose acts any of them may be liable, the
obligations of the Company hereunder shall not be limited in any way by any limitation on the
amount or type of damages, compensation or benefits payable by or for the Company or such
contractor under Worker's Compensation acts, disability benefits or other employee benefit acts.
Any other provisions of this Agent Agreement to the contrary notwithstanding, the obligations of
the Company shall remain in full force and effect after the termination of this Agent Agreement
until the expiration of the period stated in the applicable statute of limitations during which a
claim, cause of action or prosecution relating to the matters herein described may be brought and
the payment in full or the satisfaction of such claim, cause of ‘action or prosecution and the
payment of all expenses and charges incurred by the Agency, or its directors, members, officers,
employees, agents (except the Company), representatives, successors and assigns, relating
thereto.

4. Insurance Required. During the term of an Agent Agreement and/or a Lease
Agreement entered into with the Agency, an ACORD 25-Certificate of Liability Insurance
and ACORD 855 NY-New York Construction Certificate of Liability Addendum shall be
provided evidencing the following insurance is currently maintained and in force with an
insurance carrier approved to do business in the State of New York and maintaining an A.M.
Best Rating of A- or better showing the Agency as Certificate Holder.

Acceptable Certificates of Insurance shall indicate the following minimal coverage, limits of
insurance, policy numbers and policy effective and expiration dates. ‘

(@  Commercial General Liability: Agent and subcontractors shall provide such
coverage on an occurrence basis for the named insured’s premises & operations and products-
completed operations. Blanket Contractual Liability provided within the “insured contract”
definition may not be excluded or restricted in any way. Property damage to work performed by
subcontractors may not be excluded or restricted nor shall the Additional Insured’s coverage for
claims involving injury to employees of the Named Insured or their subcontractors be excluded
or restricted. The “insured contract” exception to the Employers Liability exclusion also may
not be removed or restricted in any way.

These coverages are to be properly evidenced by checking the appropriate box(es) on the
ACORD 855-NY Construction Certificate of Liability Addendum’s Information Section,
Items G, H, I and L. Policy shall have attached Designated Location(s) General Aggregate
Limit CG 25 04 endorsement.
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Limits expressed shall be no less than:

General Aggregate $2,000,000
Products-Completed Operations Aggregate $2,000,000
Per Occurrence ’ $1,000,000
Personal & Advertising Injury $1,000,000
Fire Damage Liability $ 100,000
Medical Payments (per person) $ 5,000

Agency shall be named as Additional Insured per ISO Form CG 20 26-Additional Insured
Designated Person or Organization to provide coverage for the Additional Insured. Coverage
shall apply on a Primary & Non-Contributory basis. All insurance required of the Company shall
waive any right of subrogation of the insurer against any person insured under such policy, and
waive any right of the insurer to any off-set or counterclaim or any other deduction, whether by
attachment or otherwise, in respect of any liability of any person insured under such policy.

(b) ACORD 855 NY-New York Construction Certificate of Liability Insurance:
It is not uncommon for insurers to modify the standard ISO policy language with endorsements
that result in modifications to language preferred by the insurer. This addendum is required to
supplement the ACORD 25-Certificate of Liability Insurance with additional information
that provides a more detailed expression of the types of coverage required. Specifically
required coverages may be excluded or limited by the attachment of exclusionary or limitation
endorsements. This addendum provides the insurer the ability to certify coverage provided by
the absence of such exclusionary or limiting modifications.

(c) Umbrella/Excess Liability: Commercial Umbrella or excess liability for a limit
of at least $5,000,000 per occurrence with a $5,000,000 Aggregate. Coverage should respond on
a follow-form basis and excess over the aforementioned underlying policy limits. Agency shall
be named as Additional Insured. Coverage shall apply on a Primary & N on-Contributory basis.

(d)  Workers Compensation/Disability Insurance: The Company and/or Project
Owner shall provide evidence of insurance and maintain Workers Compensation/Disability

insurance as required by statute.

i) Accepted Forms:

Workers Compensation Forms DBL (Disability Benefits Law) Forms
CE-200 Exemption CE-200 Exemption
C-105.2 Commercial Insurer DB-120.1 Insurers
SI-12 Self-Insurer DB-155 Self-Insured.

GSI-105.2 | Group Self-Insured
U-26.3 New York State
Insurance Fund

If /’the Company and/or Project owner have no employees, the Company and/or
Project owner shall‘ provide a completed and signed Form CE-200 or later revision,
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which is found on the New York State Workers Compensation Board website:
www.wcb.ny.gov/. This form is to be completed on-line, printed, and signed.

ECIDA Address: All evidence of insurance shall be sent to:

Erie County Industrial Development Agency
95 Perry Street, Suite 403
Buffalo, NY 14203

5. Additional Provisions Respecting Insurance. (a) Such insurance may be written
with deductible amounts comparable to those on similar policies carried by other companies
engaged in businesses similar in size, character and other respects to -those in which the
Company is engaged. All policies evidencing such insurance shall provide for payment of the
losses of the Company and the Agency as their respective interests may appear. The Company
shall cause all contractors and agents of the Company undertaking the Project to carry and
provide evidence of insurance as required within Section 4(a) and 4(b) of this Agreement, with
the Agency named as an additional insured.

(b)  All such certificates of insurance of the insurers ihdicating that such
insurance is in force and effect, and all policies (if applicable), shall be deposited with the
Agency on the date hereof. At least thirty (30) days prior to expiration of the policy evidenced
by said certificates, the Company shall furnish the Agency evidence that the policy has been
renewed or replaced or is no longer required by this Agent Agreement.

6. This Agent Agreement may be executed in any number of counterparts each of
which shall be deemed an original but which together shall constitute a single instrument.

7. All notices, claims and other communications hereunder shall be in writing and
shall be deemed to be duly given if personally delivered or mailed first class, postage prepaid, or
by a nationally-recognized overnight courier, addressed as follows:

To the Agency: Erie County Industrial Development Agency
95 Perry Street, Suite 403
Buffalo, NY 14203
Attn: Chief Executive Officer

With a copy to: Harris Beach PLLC
726 Exchange Street, Suite 1000
Buffalo, NY 14210
Attn: Robert G. Murray, Esq.

To the Company: Emerson Huron, LI.C
560 Delaware Avenue, Suite 300
Buffalo, NY 14202
Attn: James F. Dentinger, Member
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With a copy to: Bousquet Holstein PLLC
One Lincoln Center, Suite 1000
110 West Fayette Street
Syracuse, NY 13202
Attn: Philip S. Bousquet, Esq.

or at such other address as any party may from time to time furnish to the other party by notice
given in accordance with the provisions of this Section. All notices shall be deemed given when
mailed or personally delivered in the manner provided in this Section.

8. This Agent Agreement shall be governed by, and all matters in connection
herewith shall be construed and enforced in accordance with, the laws of the State of New York
applicable to agreements executed and to be wholly performed therein and the parties hereto
hereby agree to submit to the personal jurisdiction of the federal or state courts located i Erie

County, New York.

9. The warranties, re\presentations, obligations and covenants of the Company under
this Agent Agreement shall be absolute and unconditional and shall remain in full force and
effect during the term of this Agent Agreement, shall be deemed to have been relied upon by the
Agency, and shall survive the delivery and termination of this Agent Agreement to the Agency,
regardless of any investigation made by the Agency. The warranties, representations, obligations
and covenants of the Company under this Agent Agreement shall survive any termination or .
expiration of the Leaseback Agreement, as described below. The obligations of the Company to
provide the indemnity and hold the Agency harmless as required by this Agent Agreement shall
survive the termination of this Agent Agreement, and all such payments after such termination
 shall be made upon demand of the party to whom such payment is due.

10.  The parties are contemplating that, after any applicable public hearing(s), if
required, the Agency will negotiate and enter into a lease agreement (the “Lease Agreement”)
and a leaseback agreement (the “Leaseback Agreement”). It is contemplated that the Lease
Agreement and the Leaseback Agreement shall immediately be terminated after recordation of a
certain mortgage agreement by and between the Agency, the Company, and by the lender
identified by the Company (the “Lender”). The Company agrees not to take title to any real
property as agent for the Agency. The Agency will provide the Company with a bill of sale (a
form of which is attached hereto as Exhibit E) which sells, transfers and delivers unto the
Company and its successors and assigns, all Equipment which were acquired and installed and/or
are to be acquired and installed by the Company as agent for the Agency pursiant to this Agent
Agreement which Equipment is located or intended to be located at 73, 77 and 79 Huron West,
Buffalo, New York 14202.

I1. By executing this Agent Agreement, the Company covenants and agrees to pay all
fees, costs and expenses incurred by the Agency for (a) legal services, including but not limited
to those provided by the Agency’s general counsel or bond/transaction counsel, (b) for
consulting services, if any, in connection with the Project or any aspect of the Project including
matters related to, but not limited to, consultants retained to assist the Agency in consideration of
a potential Recapture Event Determination (whether or not such a Recapture Event
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Determination is made or can be made), and (c) for any and all costs, including reasonable
attorney fees and reasonable consultant fees, with respect to enforcing this Agent Agreement.
The Agency counsel fees, excluding such fees related to enforcing this Agent Agreement or
those associated with Section 3 of this Agent Agreement, are based upon the Company’s
representations made in its application for Agency assistance and as established in accordance
with the Agency counsel fee schedule. The Company further covenants and agrees to make a
non-refundable payment upon execution of this Agent Agreement in accordance with the terms
of the Agency Counsel Fee Agreement. The Company further covenants and agrees that the
Company is liable for payment to the Agency of all charges referred to above, as well as all other
actual costs and expenses incurred by the Agency in undertaking the Project notwithstanding the
occurrence of any of (i) the Company’s withdrawal, abandonment, cancellation or failure to
pursue the Project; (ii) the inability of the Agency or the Company to procure the services of one
or more financial institutions to provide financing for the Project; or (iii) the Company’s failure,
for whatever reason, to undertake and/or successfully complete the Project.

(Remainder of page intentionally left blank)
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[Signature/Acknowledgment Page to Agent and Financial Assistance Project Agreement]

IN WITNESS WHEREOF, the parties hereto have executed this Agent Agreement as of
the day and year first above written.

ERIE COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

Dated: bv/ | H / | y By: MI’Y\ &4:)@@\

Name: Karen M. Fiala
Its: Assistant Treasurer

EMERSON HURON, LLC

Dated: (n /l Y/l )/ BY:A&J

' e: James F. Dentinger
Title: Member

STATE OF NEW YORK )
COUNTY OF ERIE ) SS.:

On the | day of June, 2018, before me, the undersigned, personally appeared
KAREN M. FIALA, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that she executed the same in her capacity, and that by her signatures on the
instrument, the individual, or the person upon behalf of which the individual acted, executed the
instrument.

2 ) Urtr~ PN, Ko celhe aiA
Notary Public
DAWN M. BOUDREAU

NOTARY PUBLIC, STATE OF NEW YORK
STATE OF NEW YORK ) QUALIFIED 1N ERIE COUNTY 19

COUNTY OF ERIE ) SS.: My Commission Expires May 27, 20

On the _ |&  day of June, 2018, before me, the undersigned, personally appeared
JAMES F. DENTINGER, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his capacity, and that by his signature on the
instrument, the individual, or the person upon behalf of which the individual acted, executed the

instrument. /
(b (D :

Notary Public

CATHERINE A. PANCZYKOWSKI
NOTARY PUBLIC, STATE OF NEW YORK
Registration No. 01PA6302005

Qualificd in Erie County .
Commission Expires April 28,20 £.2—




SCHEDULE A

LIST OF APPOINTED AGENTS!

- 10.

! FOR EACH AGENT APPOINTED BY THE COMPANY, A NYS FORM ST-60 MUST BE COMPLETED AND
FILED BY THE COMPANY WITH THE NYS DEPARTMENT OF TAXATION AND FINANCE IDA UNIT
INDICATING THE APPOINTMENT OF SUCH AGENT OF THE COMPANY.
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SCHEDULE B

MANDATORY AGENT AND SUBAGENT CONTRACT LANGUAGE

"This contract is being entered into by [NAME OF COMPANY OR NAME OF
SUBAGENT] (the "Agent"), as agent for and on behalf of the ERIE COUNTY
INDUSTRIAL DEVELOPMENT AGENCY (the "Agency"), in connection
with a certain project of the Agency for the benefit of EMERSON HURON,
LLC, consisting in part of the acquisition and installation of certain machinery,
equipment and building materials, all for incorporation and-installation in certain
premises located at 73, 77 and 79 Huron West, Buffalo, New York 14202 (the
"Premises"). The acquisition of the machinery, equipment and building materials
to be incorporated and installed in the Premises and all services and rentals of
equipment related to the acquisition, construction and equipping of the Project
shall be exempt from all New York State and local sales and use taxes if the
acquisition thereof is effected in accordance with the terms and conditions set
forth in the attached sales tax exemption information letter of the Agency; and the
Agent hereby represents that this contract is in compliance with the terms of the
Agent and Financial Assistance Project Agreement by and between Emerson
Huron, LLC and the Agency dated as of June 14, 2018. This contract is non-
recourse to the Agency, and the Agency shall not be directly, indirectly or
contingently liable or obligated hereunder in any manner or to any extent
whatsoever. By execution or acceptance of this contract, the vendor/contractor
hereby acknowledges and agrees to the terms and conditions set forth in this

paragraph.”



EXHIBIT A
FORM OF NYS FORM ST-60 TO BE COMPLETED BY COMPANY AND FILED WITH
THE NYS TAX DEPARTMENT IDA UNIT FOR EACH OF ITS SUBAGENTS WITHIN
THIRTY (30) DAYS OF APPOINTMENT

[Attached Next Page]
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. I Exhibit A l

Department of Taxation and Finance

YoRK IDA Appointment of Project ST"(61/108)
JTATE Operator or Agent
: For Sales Tax Purposes

The industrial development agency or authority (IDA) must submit this form within 30 days For IDA I
of the appointment of a project operator or agent, whether appointed directly by the IDA or orIDA use only
indirectly by the operator or another agent.

IDA information

Name of IDA IDA project number (use OSC numbering system for projects after 1998)
Erie County Industrial Development Agency 1404-18-03A

Street address Telephone number

95 Perry Street, Suite 403 (716 ) 856-6525

City State ZIP code Email address (optional)

Buffalo NY 14203
Project operator or agent information

Name of IDA project operator or agent Mark an Xin the box if directly Employer identification or Social Security number

appointed by the IDA:  No D
Street address . Telephone number Primary operator or agent?
' ( ) Yes [ ] No

City State ZIP code Email address (optional)

Project information
Name of project :

Emerson Huron, LLC
Street address of project site

78, 77 and 79 Huron West and any lands located in Erie Co. and occubied by license or easement during construction or improvement by third parties for the benefit of the project,
City State ZIP code . Email address (optional)

Buffalo NY 14202 '

Purpose of project

Renovation, upgrading and equipping of the existing vacant C.W. Miller Livery Building and the construction and equipping of a
5,000+/- SF addition to the existing building to consist of a new hospitality high school for a population of 500 students, a public
restaurant as part of the first floor, and 1-2 self-contained residential units with separate access, and the acquisition and
installation by the company of certain items of machinery, equipment, and other tangible personal property to be utilized for
project operations.

Description of goods and services intended to be exempted from New York State and local sales and use taxes

Goods and services, inclusive of fuel and utilities, whether the goods and services are purchased or rented, and notwithstanding that
they continue to constitute personal property or the item is used after the completion of the project, or the item is geographically
located outside the legal boundaries of the project facility; provided there is a reasonable basis to acquire the item to benefit the
project. ‘ :

Date project operator or Date project operator or Mark an X'in the box if this is an extension to

agent appointed (mmddyy) 061418 agent status ends (mmddyy) 093020 an original project: D
Estimated value of goods and services that will be (all agents, allin) | £stimated value of New York State and local sales and ~ (all agents, all in)
exempt from New York State and local sales and use tax: 20,000,000.00 | use tax exemption provided: 1,750,000.00

Certification: | certify that the above statements are true, complete, and correct, and that no material information has been omitted. |
make these statements with the knowledge that willfully providing false or fraudulent information with this document may constitute a
felony or ather crime under New York State Law, punishable by a substantial fine and possible jail sentence. | also understand that the
Tax Department is authorized to investigate the validity of any information entered on this document.

Print name of officer or employee signing on behalf of the IDA Print title
Karen M. Fiala Assistant Treasurer

‘Signature . Date Telephone number
n J/Ll @ 06-14-2018 ( 716 ) 856-6525




¥

Page 2 of 2 ST-60 (1/18)

Instructions

When to file ‘
An IDA must file this form within 30 days of the date they
appoint any project operator or other person as agent of

the IDA, for purposes of extending any sales and use tax
exemptions.

Requirements to file

The IDA must file a separate form for each person it
appoints as agent, whether directly or indirectly, and
regardless of whether the person is the primary project
operator or agent. If the IDA authorizes a project operator
or agent to appoint other persons as agent of the IDA,

the operator or agent making such an appointment must
advise the IDA that it has done so, so that the IDA can
 file a form within 30 days of the date of the new agent’s
appointment. The IDA should not file this form for a
person hired to work on an IDA project if that person is not
appointed as agent of the IDA. The IDA should not file this
form if they do not extend any sales or use tax exemption
benefits for the project.

If an IDA modifies a project, such as by extending it
beyond its original completion date, or by increasing or
decreasing the amount of sales and use tax exemption
benefits authorized for the project, they must, within
30 days of the change, file a new form with the new
information.

If the information on this form changes

If an IDA amends, revokes, or cancels the appointment of
an agent, or if an agent's appointment becomes invalid for
any reason, the IDA, within 30 days, must send a letter to
the address below for filing this form, indicating that the
appointment has been amended, revoked, or cancelled,
or is no longer valid, and the effective date of the change.
They must attach to the letter a copy of the form it
originally filed. The IDA should not send a letter for a form
that is not valid merely because the Completion date of
project has passed.

Mailing instructions
Mail completed form to:
‘ NYS TAX DEPARTMENT
IDA UNIT
W A HARRIMAN CAMPUS
ALBANY NY 12227-0866

Private delivery services — See Publication 55,
Designated Private Delivery Services.

| Privacy notification

New York State Law requires all government agencies
that maintain a system of records to provide notification
of the legal authority for any request for personal

- information, the principal purpose(s) for which the

information is to be collected, and where it will be
maintained. To view this information, visit our website,
of, if you do not have internet access, call and request
Publication 54, Privacy Notification. See Need help? for
the Web address and telephone number.

 Need help?

Visit our website at www.tax.ny.gov
» get information and manage your taxes online

s+ check for new online services and features

Telephone assistance
518-485-2889
518-457-5431

Dial 7-1-1 for the
New York Relay Service

Sales Tax Information Center:.
To order forms and publications:

Text Telephone (TTY) or TDD
equipment users




EXHIBIT B-1

NYS FORM ST-123
FOR
COMPANY

[Attached Next Page]



Exhibit B-1
New York State Department of Taxation and Finance S T 1 2
New York State Sales and Use Tax -

IDA Agent or Project Operator (@/14)

Exempt Purchase Certificate
Effective for projects beginning on or after June 1, 2014

This certificate is not valid unless all entries have been completed. '
Note: To be completed by the purchaser and given to the seller. See TSB-M-14(1.1)S, Sales Tax Reporting and Recordkeeping
Requiremnents for Industrial Development Agencies and Authorities, for more information.

Name of seiler Name of agent or project operator
Emerson Huron, LLC
Street address Street address
c/o McGuire Development Company, 560 Delaware Avenue, Suite 300
City, town, or village State ZIP code City, town, or village State ZIP code
Buffalo NY 14202

Agent or project operator sales tax ID number (see instructions)

Mark an X'in one: D Single-purchase certificate D Blanket-purchase certificate (valid only for the project listed below)

To the seller:
You must identify the project on each bill and invoice for such purchases and indicate on the bill or invoice that the IDA or agent

or project operator of the IDA was the purchaser.

Project information
| certify that | am a duly appointed agent or project operator of the named IDA and that | am purchasing the tangible personal property or services for use
in the following IDA project and that such purchases qualify as exempt from sales and use taxes under my agreement with the IDA.

Name of IDA
Erie County Industrial Development Agency

Name of project iDA project number (use OSC number}

Emerson Huron, LLC 1404-18-03A

Street address of project site

73, 77 and 79 Huron West

City, town, or villaée State ZIP code
uffalo NY 14202
Enter the date that you were appointed agent or Enter the date that agent or project operator
project operator (mm/dalyy) ......c..ceeeereurvevnn 06/ 1 4 /18 status ends (Mm/dahy) «.ccovivereeeeeeveerereeraen i, 09/30/2 0

Exempt purchases
{Mark an X in boxes that apply)

D A. Tangible personal property or services (other than utility services and motor vehicles or tangible personal property
installed in a qualifying motor vehicle) used to complete the project, but not to operate the completed project

D B. Certain utility services (gas, propane in containers of 100 pounds or more, electricity, refrigeration, or steam)
used to complete the project, but not to operate the completed project

I:] C. Motor vehicle or tangible personal property installed in a qualifying motor vehicle

Certification: | certify that the above statements are true, complete, and correct, and that no material information has been omitted. | make these
statements and issue this exemption certificate with the knowledge that this document provides evidence that state and local sales or use taxes do not
apply to a transaction or transactions for which | tendered this document and that willfully issuing this document with the intent to evade any such tax
may constitute a felony or other crime under New York State Law, punishable by a substantial fine and a possible jail sentence. | understand that this
document is required to be filed with, and delivered to, the vendor as agent for the Tax Department for the purposes of Tax Law section 1838 and is
deemed a document required to be filed with the Tax Department for the purpose of prosecution of offenses. | also understand that the Tax Department
is authorized to investigate the validity of tax exclusions or exemptions claimed and the accuracy of any information entered on this document.

Signature of purchaser or purchaser's representative (include fitle and relationship) Date

Type or print the name, title, and relationship that appear in the signature box




Page 20f2 ST-123 (2/14)

Instructions

To the purchaser
You may use Form ST-123 if you:

* have been appointed as an agent or project operator by an industrial
development agency (IDA) and

* the purchases qualify for exemption from sales and use tax as
described in the IDA contract.

You may use Form ST-123 as a single-purchase certificate or as a
blanket certificate covering the first and subsequent purchases qualifying
for the project listed.

Agent or project operator sales tax ID number — If you are registered
with the Tax Department for sales tax purposes, you must enter your
sales tax identification number on this certificate. If you are not required
to be registered, enter N/A.

Industrial development agencies and authorities (IDAs) are public benefit
corporations under General Municipal Law Article 18-A and the Public
Authorities Law, for the purpose of promoting, developing, encouraging,
and assisting in the acquisition, construction, reconstruction,
improvement, maintenance, equipping, and furnishing of indusirial,
manufacturing, warehousing, commercial, research, and recreational
facilities in New York State.

IDAs are exempt from the payment of sales and use tax on their
purchases, in accordance with Tax Law section 1116(a)(1). However,
IDAs da not normaily make direct purchases for projects. Commonly,
IDAs instead appoint a business enterprise or developer, contractor, or
subcontractor as its agent or project operator. Such purchases made by
the agent or project operator, acting within the authority granted by the-
IDA, are deemed to be made by the IDA and therefore exempt from tax.

Example 1: DA agreement with its agent or project operator

states that contractor X may make all purchases of materials and
equipment necessary for completion of the project, as agent for

the IDA. Confractor X rents a backhoe and a bulldozer for site
preparation, purchases concrete and lumber to construct a building,
and purchases machinery to be installed in the building. All these
purchases by contractor X as agent of the IDA are exempt from fax.

Example 2: IDA agreement with its agent or project operator stafes
that contractor X may make all purchases of materials and equipment
to be incorporated into the project, as agent for the IDA. Contracior X
makes the same purchases as in Example 1. Since the concrete,
lumber, and machinery will actually be incorporated into the project,
contractor X may purchase these items exempt from tax. However,
rental of the backhoe and bulldozer is not exempt since these
transactions are normally taxable and the IDA agreement does not
authorize contractor X to make such rentals as agent of the IDA.

A contractor or subcontractor not appointed as agent or project operator
of an IDA must present suppliers with Form ST-120.1, Contractor
Exempt Purchase Certificate, when making purchases that are ordinarily
exempt from tax in accordance with Tax Law sections 1115(a)(15) and
1115(a)(16). For more information, see Form ST-120.1.

Exempt purchases

To qualify, the purchases must be made within the authority granted by

the IDA and used to complete the project (not to operate the completed

project).

A. Mark box A to indicate you are purchasing tangible personal property
and services (other than utility services and motor vehicles or
tangible personal property installed in a qualifying motor vehicle)
exempt from tax.

B. Mark box B to indicate you are purchasing certain consumer utility
services used in completing the project exempt from tax. This
includes gas, electricity, refrigeration, and steam; and gas, electric,
refrigeration, and steam services,

C. Mark box C to indicate you are purchasing a motor vehicie or tangible
personal property related to a qualifying motor vehicle exempt from
tax. ’

Misuse of this certificate

Misuse of this exemption certificate may subject you to serious civil and
criminal sanctions in addition to the payment of any tax and interest due.
These include:

* Apenalty equal to 100% of the tax due;
* A$50 penalty for each fraudulent exemption certificate issued,

» Criminal felony prosecution, punishable by a substantial fine and a
possible jail sentence; and N

* Revocation of your Certificate of Authority, if you are required to
be registered as a vendor. See TSB-M-09(17)S, Amendments that
Encourage Compliance with the Tax Law and Enhance the Tax
Department’s Enforcement Ability, for more information.

To the seller

When making purchases as agent or project operator of an IDA, the
purchaser must provide you with this exemption certificate with all entries
completed to establish the right to the exemption. You must identify the
project on each bill and invoice for such purchases and indicate on the
bill or invoice that the IDA or agent or project operator of the IDA was the .
purchaser.

As a New York State registered vendor, you may accépt an exemption
certificate in liew of collecting tax and be protected from liability for the
tax if the certificate is valid. The certificate will be considered valid if it is:

+ accepted in good faith;
* in your possession within 90 days of the transaction; and
+ properly completed (all required entries were made).

An exemption certificate is accepted in good faith when you have no
knowledge that the exemption certificate is false or is fraudulently given,
and you exercise reasonable ordinary due care. If you do not receive

a properly completed certificate within 90 days after the delivery of the
property or service, you will share with'the purchaser the burden of
proving the sale was exempt.

You must also maintain a method of associating an invoice (or other
source document) for an exempt sale with the exemption certificate you
have on file from the purchaser. You must keep this certificate at least
three years after the due date of your sales tax return to which it relates,
or the date the return was filed, if later.

~
Privacy notification
The Commissioner of Taxation and Finance may collect and maintain personal
information pursuant to the New York State Tax Law, including but not limited to,
sections 5-a, 171, 171-a, 287, 308, 429, 475, 505, 697, 1096, 1142, and 1415
of that Law, and may require disclosure of social security numbers pursuant to
42 USC 405(c)(2)(C){i). :

This information will be used to determine and administer tax liabilities and, when
authorized by law, for certain tax offset and exchange of tax information programs
as well as for any other lawful purpose.

Information concerning quarterly wages paid to employees is provided to certain
state agenicies for purposes of fraud prevention, support enforcement, evaluation of
the effectiveness of certain employment and training programs and other purposes
authorized by law.

Failure to provide the required information may subject you to civil or criminai
penalties, or both, under the Tax Law.

This information is maintained by the Manager of Document Management,
NYS Tax Department, W A Harriman Campus, Albany NY 12227; telephone
(518) 457-5181,

)
Need help?
@ Visit our Web site at www.tax.ny.gov

+ get information and manage your taxes online
* check for new online services and features

(518) 485-2889
(518) 457-5431

Sales Tax Information Center:

To order forms and publications:

Z7® Text Telephone (TTY) Hotline
e (for persons with hearing and

speech disabilities using a TTY): (518) 485-5082




EXHIBIT B-2
NYS FORM ST-123
FOR
SUBAGENTS OF COMPANY

[Attached Next Page]
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: Exhibit B-2 .
New York State Department of Taxation and Finance S T 1 2 3
New York State Sales and Use Tax -

IDA Agent or Project Operator (2/14)

Exempt Purchase Certificate
Effective for projects beginning on or after June 1, 2014

This certificate is not valid unless all entries have been completed.

Note: To be completed by the purchaser and given to the seller. See TSB-M-1 4(1.1)8, Sales Tax Reporting and Recordkeeping
Requirements for Industrial Development Agencies and Authorities, for more information.

Name of seller Name of agent or project operator

. X

Street address - Street address

v X

City, town, or village State ZIP code City, town, or village State ZIP code
X

Agent or project operator sales tax ID number (see instructions)

Mark an X in one: D Single-purchase certificate D Blanket-purchase certificate (valid only for the project listed below)

To the seller: . ‘
You must identify the project on each bill and invoice for such purchases and indicate on the bill or invoice that the IDA or agent

or project operator of the IDA was the purchaser.

Project information
| certify that | am a duly appointed agent or project operator of the named IDA and that | am purchasing the tangible personal property or services for use
in the following DA project and that such purchases qualify as exempt from sales and use taxes under my agreement with the IDA.

Name of IDA . i
Erie County Industrial Development Agency

IDA project number (use OSC number)

Emerson Huron, LLC 1404-18-03A

Name of project

Street address of project site

73, 77 and 79 Huron West

City, town, or village State ZIP code
uffalo ' : NY 14202
Enter the date that you were appointed agent or Enter the date that agent or project operator
Project operator (mm/ddlyy) ..........vevvvvenur..n. 06/ 14 /18 status ends (mmAddhy) .ooeeeeeeeevreveseereviii 09/30 /20

Exempt purchases
(Mark an X in boxes that apply)

D A. Tangible personal property or services {other than utility services and motor vehicles or tangible personal property
installed in a qualifying motor vehicle) used to complete the project, but not to operate the completed project

D B. Certain utility services (gas, propane in containers of 100 pounds or more, electricity, refrigeration, or steam)
used to complete the project, but not to operate the completed project

D C. Motor vehicle or tangible personal property installed in a qualifying motor vehicle

Certification: | certify that the above statements are true, complete, and correct, and that no materiaf information has been omitted. | make these
statements and issue this exemption certificate with the knowledge that this document provides evidence that state and local sales or use taxes do not
apply to a transaction or transactions for which | tendered this document and that willfully issuing this document with the intent to evade any such tax

deemed a document required to be filed with the Tax Department for the purpose of prosecution of offenses. | also understand that the Tax Depaitment
is authorized to investigate the validity of tax exclusions or exemptions claimed and the accuracy of any information entered on this document.

Signature of purchaser or purchaser's representative (include tile and relationship) Date

Type or print the name, title, and relationship that appear in the signature box -




Page 20f2 ST-123 (2/14)

Instructions

To the purchaser
You may use Form ST-123 if you:

* have been appointed as an agent or project operator by an industrial
development agency (IDA) and

+ the purchases qualify for exemption from sales and use tax as
described in the IDA contract.

You may use Form ST-123 as a single-purchase certificate or as a
blanket certificate covering the first and subsequent purchases qualifying
for the praoject listed.

Agent or project operator sales tax ID number — If you are registered
with the Tax Department for sales tax purposes, you must enter your
sales tax identification number on this certificate. If you are not required
to be registered, enter N/A. :

Industrial development agencies and authorities (IDAs) are public benefit
corporations.under General Municipal Law Article 18-A and the Public
Authorities Law, for the purpose of promoting, developing, encouraging,
and assisting in the acquisition, construction, reconstruction,
improvement, maintenance, equipping, and furnishing of industrial,
manufacturing, warehousing, commercial, research, and recreational
facilities in New York State.

IDAs are exempt from the payment of sales and use tax on their
purchases, in accordance with Tax Law section 1116(a)(1). However,
IDAs do not normally make direct purchases for projects. Commonly,
IDAs instead appoint a business enterprise or developer, contractor, or
subcontractor as its agent or project operator. Such purchases made by
the agent or project operator, acting within the authority granted by the
IDA, are deemed to be made by the IDA and therefore exempt from tax.

Example 1. IDA agreement with its agent or project operator

states that contractor X may make all purchases of materials and
equipment necessary for completion of the project, as agent for

the IDA. Contractor X rents a backhoe and a bulldozer for site
preparation, purchases concrete and lumber to construct a building,
and purchases machinery to be installed in the building. All these
purchases by contractor X as agent of the IDA are’exempt from tax.

Example 2: IDA agreement with its agent or project operator states
that contractor X may make all purchases of materials and equipment
to be incorporated into the project, as agent for the IDA. Contractor X
makes the same purchases as in Example 1. Since the concrete,
lumber, and machinery will actually be incorporated into the project,
contractor X may purchase these items exempt from tax. However,
rental of the backhoe and bulldozer is not exempt since these
transactions are normally taxable and the IDA agresment does riot
authorize contractor X to make such rentals as agent of the IDA.

A contractor or subcontractor not appointed as agent or project operator
of an iDA must present suppliers with Form ST-120.1, Contractor )
Exempt Purchase Certificate, when making purchases that are ordinarily
exempt from tax in accordance with Tax Law sections 1115(a)(15) and
1115(a)(16). For more information, see Form ST-120.1.

Exempt purchases

To qualify, the purchases must be made within the authority granted by

the IDA and used to complete the project (not to operate the completed

project).

A. Mark box A to indicate you are purchasing tangible personal property
and services (other than utility services and motor vehicles or
tangible personal property installed in a qualifying motor vehicle)
exempt from tax.

B. Mark box B ta indicate you are purchasing certain consumer utility
services used in completing the project exempt from tax. This
includes gas, electricity, refrigeration, and steam; and gas, electric,
refrigeration, and steam services.

C. Mark box C to indicate you are purchasing a motor vehicle or tangible
personal property related to a qualifying motor vehicle exempt from
tax.

Misuse of this certificate

Misuse of this exemption certificate may subject you to serious civil and
criminal sanctions in addition to the payment of any tax and interest due.
These inciude: .

+ Apenalty equal to 100% of the tax due;
* A $50 penalty for each fraudulent exemption certificate issued;

* Criminatl felony prosecution, punishable by a substantial fine and a
possible jail sentence; and

* Revocation of your Certificate of Authority, if you are required to
be registered as a vendor. See TSB-M-09(17)S, Amendments that
Encourage Compliance with the Tax Law and Enhance the Tax
Department's Enforcement Ability, for more information.

To the seller

When making purchases as agent or project operator of an IDA, the
purchaser must provide you with this exemption certificate with all entries
completed to establish the right to the exemption. You must identify the
project on each bill and invoice for such purchases and indicate on the
bill or invoice that the IDA or agent or project aperator of the IDA was the
purchaser.

As a New York State registered vendor, you may accept an exemption
certificate in lieu of collecting tax and be protected from liability for the
tax if the certificate is valid. The certificate will be considered valid if it is:

* accepted in good faith;
+ in your possession within 80 days of the transaction; and
* properly completed (all required entries were made).

An exemption certificate is accepted in good faith when you have no.
knowledge that the exemption certificate is false or is fraudulently given,
and you exercise reasonable ordinary due care. If you do not receive

a properly completed certificate within 90 days after the delivery of the
property or service, you will share with the purchaser the burden of
proving the sale was exempt.

You must also maintain a method of associating an invoice (or other
source document) for an exempt sale with the exemption certificate you
have on file from the purchaser. You must keep this certificate at least
three years after the due date of your sales tax return to which it relates,

-or the date the return was filed, if later.

Privacy notification

The Commissioner of Taxation and Finance may collect and maintain personal
information pursuant to the New York State Tax Law, including but not limited ta,
sections 5-a, 171, 171-a, 287, 308, 429, 475, 505, 697, 1006, 1142, and 1415
of that Law; and may require disclosure of social security numbers pursuant to
42 USC 405(c)2)(C)(i).

This information will be used to determine and administer tax liabilities and, when
authorized by law, for certaln tax offset and exchange of tax information programs
as well as for any other lawful purpose.

Information concerning quarterly wages paid to employees is provided to certain
state agencies for purposes of fraud prevention, support enforcement, evaluation of
the effectiveness of certain employment and training programs and other purposes
authorized by law.

Failure to provide the required information may subject you to civil or criminal
penalties, or both, under the Tax Law.

This information is maintained by the Manager of Document Management,
NYS Tax Department, W A Harriman Campus, Albany NY 12227; telephone
(518) 457-5181.

Need help?

@ Visit our Web site at www.tax.ny.gov
+ getinformation and manage your taxes online
* check for new online services and features

(518) 485-2889
(518) 457-5431

E Sales Tax Information Center:
To order forms and publications:
& Text Telephone (TTY) Hotline

e (for persons with hearing and
speech disabilities using a TTY):

(518) 485-5082




EXHIBIT B-3
INVOICE RIDER FORM

[Attached Next Page]

292759 3395230v4



INVOICE RIDER
(Complete and Attach to Invoice)

L , the
’ of
certify that I am a duly appointed agent of the Erie County Industrial

Development Agency ("Agency") and that I am purchasing the tangible personal
property or sérvices for use in the following Agency Pro'ject and that such
purchases qualify as exempt from sales and use taxes under the Agentband
Financial Assistance Project Agreement, dated as of June 14, 2018, by and

between the Agency and Emerson Huron, LLC.
Name of the Project: EMERSON HURON, LLC Project
Street address of the Project Site: 73, 77 and 79 Huron West

City of Buffalo
Erie County, New York 14202

IDA OSC project number: 1404-18-03A
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EXHIBIT C

NYS FORM ST-340 TO BE COMPLETED BY THE COMPANY AND FILED
ANNUALLY WITH THE NYS TAX DEPARTMENT IDA UNIT NO LATER THAN
: FEBRUARY 15™ OF EACH YEAR

[Attached Next Page]
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Exhibit C

YORKc Annual Report of Sales and Use ST"3ﬂ;108)
JTATE Tax Exemptions Claimed by

Agent/Project Operator of Industrial

Development Agency/Authority (IDA)

For period ending December 31, (enter yoar)

Project information

Name of IDA agent/project operator : Empiloyer identification number (EIN)
Street address Telephone number

( )
City State ZIP code
Name of IDA Name of project IDA project number
Erie County Industrial Development Agency Emerson Huron, LLC 1404-18-03A

Street address of project site

73,77 and 79 Huron West

City fal State zZip (';ode
| ~Buffalo NY 14202
Date project began Completion date of project

Actual D Expected I:‘

Total sales and use tax exemptions (actual tax savings; not total purchases) ...........cc.c.eccovcernevecriinrccnnns | $

Representative information (nof required)

Authorized representative, if any ‘ Title

Telephone number

( )

City State ZIP code

Street address

Certification

| certify that the above statements are true, complete, and correct, and that no material information has been omitted. | make these
statements with the knowledge that willfully providing false or fraudulent information with this document may constitute a felony or
other crime under New York State Law, punishable by a substantial fine and possible jail sentence. | also understand that the Tax
Department is authorized to investigate the validity of any information entered on this document.

Print name of officer, employee, or authorized representative Title of person signing

Signature Date

If you do not annually file a complete report, we may remove your authority to act as an IDA agent/project operator.

Mail completed report to:

NYS TAX DEPARTMENT
IDA UNIT

W A HARRIMAN CAMPUS
ALBANY NY 12227-0866

' If not using U.8. Mail, see Publication 55, Designated Private Delivery Services.



Page 20f2 ST-340 (1/18)

Instructions

General information

Who must file

The General Municipal Law (GML) and the Public Authorities

Law require the agent/project operator (also known as the project
occupant) of an Industrial Development Agency or Authority (IDA)
to file an annual report with the Tax Department. The agent/project
-operator required to file this report is the person directly appointed
by the IDAto act for and to represent the IDA for the project. The
agent/project operator is ordinarily the one for whom the IDA project
was created.

There is usually only one agent/project operator directly appointed
by the IDAfor an DA project. However, if the IDA directly appoints
muitiple agents/project operators, each agent/project operator must
file this form (unless they are related corporations).

Only the agent/project operators directly appointed by the IDA
must file Form S$T-340. Contractors, subcontractors, consultants,
or agents appointed by the agent/project operators should not
themselves file Form ST-340. However, the agent/project operators
must inctude on Form 8T-340 information obtained from such
contractors, subcontractors, consultants, and agents, as described
below.

What you must report

The report must show the total value of all state and local sales
and use taxes exempted during the calendar year, as a result of
the project's designation as an IDA project. This includes;

» the value of the exemptions the agent/project operator (you)
obtained; and

* the value of the exemptions obtained by your contractors,
subcontractors, consultants, and others, whether or not appointed
as agents of the IDA.

Include only the total combined exemptions obtained by the above
people. A breakdown of the total is not required. However, since the
report must include the value of the exemptions they obtained, you

must keep records of the amounts others report to you.

You must make it clear to the contractors, subcontractors,
consultants, and others that they must keep accurate tax information
and have it available, so that you can comply with the annual
reporting requirements.

Do not include on this report the amount of any sales and use tax
exemptions from other provisions of the Tax Law (for example,
manufacturer’s production equipment exemption, research and
development exemption, or contractor's exemption for tangible
personal property incorporated into a project of an.exempt
organization).

When the report is due

You must file Form ST-340 on a calendar-year basis. Itis due by the
last day of February of the following year. The reporting requirement
applies to IDA projects started on or after July 21, 1993,

Project information

Atthe top of the form, identify the reporting period by entering the
year in the space provided. If an address is required, always include
the ZIP code. :

Name of IDA agent/project operator: Enter your name, address,
employer identification number (EIN), and telephone number.

Name of IDA and IDA project number: Enter the name and
address of the [DA. If more than one IDA is involved in a particular
project, you must file a separate report for the tax exemptions
attributable to each IDA. Also enter the ID project number.

Name of project: Enter the name of the project and the address
of the project site. If you are involved in more than one project, you

must file a separate report for each project, even if authorized by the
same IDA.

Date project began: Enter the date the project started (this means
the earliest of the date of any bond or inducement resolution, the
execution of any lease, or any bond issuance). Include month, day,
and year. .

Completion date of project: Enter the date installation, lease, or
rental of property (for example, machinery or computers) on the
project ended, or the date the project is expected to be completed.
Mark an X'in the appropriate box to indicate if the date entered is
actual or expectsd.

Total sales and use tax exemptions: Enter the total amount of
New York State and local sales and use taxes exempted during the
reporting period as a result of the project's receipt of DA financial
assistance (if none, enter 0). This includes exemptions obtained at
the time of purchase, as well as through a refund or credit of tax
paid. Include the sales and use taxes exempted on purchases of
property or services incorporated into or used on the exempt project.
This includes the taxes exempted on purchases made by or on
behalf of the agent/project operator, the general contractor for the
project, and any subcontractors, consultants, or others. Do not enter
total purchases.

Representative information

If applicable, enter the name, address, title (for example, attorney or
accountant), and telephone number of the individual you authorize
fo submit this report. This section is not required.

Certification

Enter the name and title of the person signing on your behalf (for
example, the IDA agent/project operator’s officer, employee, or other
authorized representative). Your officer, employee, or authorized
representative must sign and date the report.

Mail completed report to:

NYS TAX DEPARTMENT
IDA UNIT

W A HARRIMAN CAMPUS
ALBANY NY 12227-0866

If not using U.S. Mail, see Publication 55, Designated Private
Delivery Services.

Need help?

Visit our website at www.tax.ny.gov
» getinformation and manage your taxes online
» check for new online services and features

Telephone assistance
518-485-2889
51/ 8-457-5431

Dial 7-1-1 for the
New York Relay Service

Sales Tax Information Center:
To order forms and publications:-

Text Telephone (TTY) or TDD
equipment users

Privacy notification

New York State Law requires all government agencies that maintain
a system of records to provide notification of the legal authority

far any request for personal information, the principal purpose(s)
for which the information is to be collected, and where it will be
maintained. To view this information, visit our website, or, if you do
not have Internet access, call and request Publication 54, Privacy
Notification. See Need help? for the Web address and telephone
number.



EXHIBIT D

AGENCY LOCAL LABOR UTILIZATION REPORT
TO BE SENT TO THE AGENCY ON A QUARTERLY BASIS

[Attached Next Page]

292759 3395230v4



LOCAL LABOR UTILIZATION REPORT
VERIFIED QUARTERLY EMPLOYMENT REQUEST
To be filed at initiation of construction and for each quarter
(ending on March 31, June 30, Sept. 30 and Dec. 31)
Must be filed within 10 business days of each quarter

THE ECONOMIC DEVELOPMENT CORPORATION FOR ERlE COUNTY

SELECT REPORTING PERIOD [] March [] June [7 September [] December

Owner Name:

Project Address:

Phone (B): (716) ' Phone (cell):
Fax: __ (716) ' e-mail:

COMPLETE FOR ALL CONSTRUCTON CONTRACTORS WHO ARE WORKING OR WHO HAVE
WORKED ON THE SITE IN THE PREVIOUS QUARTER

Vendor Name:

Vendor Address:

Phone (B): ~ Phone (cell):
Fax: : e-mail:

List # of Employees residing in each:

Zip Code . County __ #of Employees

Example - 14075 Erie 10

CHECK IF CONSTRUCTION IS COMPLETE [] CHECKIF THIS IS YOUR FINAL REPORT [_]
CONSTRUCTION HAS NOT YET STARTED ON THIS PROJECT []

Contractor Signature:

Send Completed Form(s) to: ECIDA - Attn: Dawn Boudreau, Compliance Officer, 95 Perry Street, Suite 403,
Buffalo, New York 14203 or via email at: dboudreau@ecidany.com



EXHIBIT E

BILL OF SALE

ERIE COUNTY INDUSTRIAL DEVELOPMENT AGENCY, a public benefit
corporation of the State of New York with offices at 95 Perry Street, Suite 403, Buffalo, New
York 14203 (the “Grantor”), for the consideration of One Dollar ($1.00), cash in hand paid, and
other good and valuable consideration received by the Grantor from EMERSON HURON,
LLC, a limited liability company duly organized, validly existing and in good standing under the
laws of the State of New York with offices at 560 Delaware Avenue, Suite 300, Buffalo, New
York 14202 (the “Grantee”), the receipt of which is hereby acknowledged by the Grantor, hereby
sells, transfers and delivers unto the Grantee and its successors and assigns, the Equipment [as
defined in the Agent and Financial Assistance Project Agreement dated June 14, 2018 (the
“Agent Agreement”), as may be amended from time to time], which were acquired and installed
and/or are to be acquired and installed by the Grantee as agent for the Grantor pursuant to the
Agent Agreement, which Equipment is located or intended to be located at the Grantee’s Facility
located at 73, 77 and 79 Huron West, Buffalo, New York 14202.

TO HAVE AND TO HOLD the same unto the Grantee and its successors and assigns,
forever. o

THE GRANTOR MAKES NO WARRANTY, EITHER EXPRESS OR IMPLIED, AS
TO THE CONDITION, TITLE, DESIGN, OPERATION, MERCHANTABILITY OR FITNESS
OF THE EQUIPMENT OR ANY PART THEREOF OR AS TO THE SUITABILITY OF THE
EQUIPMENT OR ANY PART THEREOF FOR THE GRANTEE’S PURPOSES OR NEEDS.
THE GRANTEE SHALL ACCEPT TITLE TO THE EQUIPMENT “AS IS,” WITHOUT
RECOURSE OF ANY NATURE AGAINST THE GRANTOR FOR ANY CONDITION NOW
OR HEREAFTER EXISTING. NO WARRANTY OF FITNESS FOR A PARTICULAR
PURPOSE OR MERCHANTABILITY IS MADE. IN THE EVENT OF ANY DEFECT OF
DEFICIENCY OF ANY NATURE, WHETHER PATENT OR LATENT, THE GRANTOR
SHALL HAVE NO RESPONSIBILITY OR LIABILITY WITH RESPECT THERETO.

IN WITNESS WHEREOF, the Grantor has caused this bill of sale to be executed in its
name by the officer described below on the date indicated beneath the signature of such officer

and dated as of the day of , 20

ERIE COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

Form Only - Do Not Sign
By: '

Name: Karen M. Fiala
Title: Assistant Treasurer

292759 3395230v4



EXHIBIT F

DRAFT FORM OF ANNUAL EMPLOYMENT AND SALARY AND FRINGE
BENEFITS AND RELATED PROJECT INFORMATION CERTIFICATION LETTER

Re: New Project Verification
Dear:

The Erie County Industrial Development Agency (the “Agency”) is currently providing
assistance in connection with the/your project in the Town of Cheektowaga.

The Agency is required to file an annual report with the New York State Comptroller providing
information on its activities, and the activities of projects that are assisted by the Agency. In
order for the Agency to compile that report, it is necessary that we obtain information relating to
assistance provided and benefits derived from all entities that receive such assistance. Failure by
the Agency to file the report information required by New York State could result in the Agency
losing its ability to provide future assistance or the entity suffering claw-back provisions and
forfeiting benefits previously received. Therefore, it is important that this information be
provided in an accurate and timely manner.

Attached please find a questionnaire- to be completed and returned to the Agencyb
by - If you have any questions regarding the required information, please do not

hesitate to call our office.

We appreciate your assistance in this matter. A self-addressed stamped envelope is enclosed for »
your convenience.

Very truly yours,
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Company name and address:
Project Name:
Company contact:

Contact phone number:
(Please correct any information above)

Financing Information

Has the Agency provided project financing assistance through issuance of a bond or note)
' Yes No

If financing assistance was provided, please provide:

¢ Original principal balance of bond or note issued

¢ OQutstanding principal balance of such bond or note
at December 31, 2018 :

e Principal paid during 2018

o Outstandirig principal balance of such bond or note
at December 31, 2018

Interest rate on mortgage as of December 31, 2018

Final maturity date of the bond or note

Is the Company a not-for-profit?

Sales Tax Abatement Information

Did your company receive Sales Tax Abatement on your Project during 2018
| Yes No

If so, please provide the amount of sales tax savings received

(A copy of the ST-340 sales tax report submitted to New York State for the reporting
period is required to be attached with this report)

Mortgage Recording Tax Information

Did your company receive Mortgage Tax Abatement on your Project during 2018
Yes No

(NOTE: Only be applicable the year that a mortgage was placed upon the project)

The amount of the mortgage recording tax that was abated
during 2018
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,!db Information

Number of full time equivalent employees (“FTE”) existing jobs by category and average
Hourly wage for each before IDA status

Category ' FTE Average Houfly Wage

Management

Professional

Administrative

Production
Other

Current number of FTE employees for 2018 by category and average hourly wage.

Category ‘ FTE ' Average Hourly Wage

Management

Professional

Administrative

Production

Other

Number of FTE jobs created during 2018 as a result of the assistance received through the IDA
by category and average hourly wage. .

Category FTE Average Hourly Wage

Management

Professional

Administrative

Production
Other
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Number of FTE jobs retained during 2018 by category and average hourly wage.

Category FTE Average Hourly Wage

Management

Professional

Administrative

Production
Other

Total annual payroll for 2018

A copy of the NYS 45 form for the project location is required to be submitted with this
report. If the NYS 45 form is not available for the specific project location or the form
does not accurately reflect the full time jobs created an internal report verifying the total
jobs by employment category as outlined above at the location is required with this

submission.

Number of FTE construction jobs created during 2018

Number of FTE construction jobs during 2018

2018 Capital Investment

Real Estate

Construction

Machinery and Equipment

Other Taxable Expenses

Other Non-Taxable Expenses -

Total Capital Investment
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I certify that to the best of my knowledge and belief all of the information on this form is correct.
I also understand that failure to report completely and accurately may result in enforcement of
provisions of my agreement, including but not limited to voidance of the agreement and potential

claw back of benefits.

~ Signed:

(Authorized Company Representative)

Date;
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