
Attachment 1: Representations, Certifications and Indemnification 

 

      (name of CEO or other authorized representative of Applicant) confirms  

and says that he/she is the _______________________(title) of ________________________________(name of 

corporation or other entity) named in the attached Application (the “Applicant”), that he/she has read the 

foregoing Application and knows the contents thereof, and hereby represents, understands, and otherwise agrees 

with the Agency and as follows: 

 

A. Job Listings: In accordance with Section 858-b(2) of the New York General Municipal Law, the 

Applicant understands and agrees that, if the Project receives any Financial Assistance from the 

Agency, except as otherwise provided by collective bargaining agreements, new employment 

opportunities created as a result of the Project will be listed with the New York State Department of 

Labor Community Services Division (the “DOL”) and with the administrative entity (collectively 

with the DOL, the “JTPA Entities”) of the service delivery area created by the federal job training 

partnership act (Public Law 97-300) (“JTPA”) in which the Project is located. 

 

B. First Consideration for Employment: In accordance with Section 858-b(2) of the New York General 

Municipal Law, the Applicant understands and agrees that, if the Project receives any Financial 

Assistance from the Agency, except as otherwise provided by collective bargaining agreements, 

where practicable, the Applicant will first consider persons eligible to participate in JTPA programs 

who shall be referred by the JTPA Entities for new employment opportunities created as a result of 

the Project. 

 

C. Annual Sales Tax Filings: In accordance with Section 874(8) of the New York General Municipal 

Law, the Applicant understands and agrees that, if the Project receives any sales tax exemptions as 

part of the Financial Assistance from the Agency, in accordance with Section 874(8) of the General 

Municipal Law, the Applicant agrees to file, or cause to be filed, with the New York State 

Department of Taxation and Finance, the annual form prescribed by the Department of Taxation and 

Finance, describing the value of all sales tax exemptions claimed by the Applicant and all consultants 

or subcontractors retained by the Applicant. Copies of all filings shall be provided to the Agency. 

 

D. Employment Reports:  The Applicant understands and agrees that, if the Project receives any 

Financial Assistance from the Agency, the Applicant agrees to file, or cause to be filed, with the 

Agency, at least annually or as otherwise required by the Agency, reports regarding the number of 

people employed at the project site, salary levels, contractor utilization and such other information 

(collectively, “Employment Reports”) that may be required from time to time on such appropriate 

forms as designated by the Agency.  Failure to provide Employment Reports within 30 days of an 

Agency request shall be an Event of Default under the PILOT Agreement between the Agency and 

Applicant and, if applicable, an Event of Default under the Agent Agreement between the Agency 

and Applicant.  In addition, a Notice of Failure to provide the Agency with an Employment Report 

may be reported to Agency board members, said report being an agenda item subject to the Open 

Meetings Law.     

 

E. The Applicant acknowledges that certain environmental representations will be required at closing. 

The Applicant shall provide with this Representation, Certification and Indemnification Form copies 

of any known environmental reports, including any existing Phase I Environmental Site Assessment 

Report(s) and/or Phase II Environmental Investigations. The Agency may require the Company 

and/or owner of the premises to prepare and submit an environmental assessment and audit report, 

including but not necessarily limited to, a Phase I Environmental Site Assessment Report and a Phase 

II Environmental Investigation, with respect to the Premises at the sole cost and expense of the owner 

and/or the Applicant. All environmental assessment and audit reports shall be completed in 

accordance with ASTM Standard Practice E1527-05, and shall be conformed over to the Agency so 

that the Agency is authorized to use and rely on the reports. The Agency, however, does not adopt, 

ratify, confirm or assume any representation made within reports required herein. 



 

F. The Applicant and/or the owner, and their successors and assigns, hereby release, defend and 

indemnify the Agency from any and all suits, causes of action, litigations, damages, losses, liabilities, 

obligations, penalties, claims, demands, judgments, costs, disbursements, fees or expenses of any 

kind or nature whatsoever (including, without limitation, attorneys’, consultants’ and experts’ fees) 

which may at any time be imposed upon, incurred by or asserted or awarded against the Agency, 

resulting from or arising out of any inquiries and/or environmental assessments, investigations and 

audits performed on behalf of the Applicant and/or the owner pursuant hereto, including the scope, 

level of detail, contents or accuracy of any environmental assessment, audit, inspection or 

investigation report completed hereunder and/or the selection of the environmental consultant, 

engineer or other qualified person to perform such assessments, investigations, and audits. 

 

G. Hold Harmless Provision: The Applicant acknowledges and agrees that the Applicant shall be and is 

responsible for all costs of the Agency incurred in connection with any actions required to be taken by 

the Agency in furtherance of the Application including the Agency’s costs of general counsel and/or 

the Agency’s bond/transaction counsel whether or not the Application, the proposed Project it 

describes, the attendant negotiations, or the issue of bonds or other transaction or agreement are 

ultimately ever carried to successful conclusion and agrees that the Agency shall not be liable for and 

agrees to indemnify, defend, and hold the Agency harmless from and against any and all liability 

arising from or expense incurred by: (i) the Agency's examination and processing of, and action 

pursuant to or upon, the Application, regardless of whether or not the Application or the proposed 

Project described herein or the tax exemptions and other assistance requested herein are favorably 

acted upon by the Agency; (ii) the Agency's acquisition, construction and/or installation of the 

proposed Project described herein; and (iii) any further action taken by the Agency with respect to the 

proposed Project including, without limiting the generality of the foregoing, all causes of action and 

attorney's fees and any other expenses incurred in defending any suits or actions which may arise as a 

result of any of the foregoing. Applicant hereby understands and agrees, in accordance with 

Section 875(3) of the New York General Municipal Law and the policies of the Agency that any New 

York State and local sales and use tax exemption claimed by the Applicant and approved by the 

Agency, any mortgage recording tax exemption claimed by the Applicant and approved by the 

Agency, and/or any real property tax abatement claimed by the Applicant and approved by the 

Agency, in connection with the Project, may be subject to recapture and/or termination by the Agency 

under such terms and conditions as will be established by the Agency and set forth in transaction 

documents to be entered into by and between the Agency and the Applicant. The Applicant further 

represents and warrants that the information contained in this Application, including without 

limitation information regarding the amount of the New York State and local sales and use tax 

exemption benefit, the amount of the mortgage recording tax exemption benefit, and the amount of 

the real property tax abatement, if and as applicable, to the best of the Applicant’s knowledge, is true, 

accurate and complete. 

 

H. This obligation includes an obligation to submit an Agency Fee Payment to the Agency in accordance 

with the Agency Fee policy effective as of the date of this Application 

 

I. By executing and submitting this Application, the Applicant covenants and agrees to pay the 

following fees to the Agency and the Agency’s general counsel and/or the Agency’s bond/transaction 

counsel, the same to be paid at the times indicated: 

  

(i) a  non-refundable $1,000 application and publication fee (the “Application Fee”);  

 

(ii) a $1,500 expense deposit for the Agency’s Counsel Fee Deposit.  . 

 

   (iii) Unless otherwise agreed to by the Agency, an amount equal to one and one quarter 

percent (1.25%) of the total project costs. 

   



  (iv) All fees, costs and expenses incurred by the Agency for (1) legal services, including but not 

limited to those provided by the Agency’s general counsel and/or the Agency’s bond/transaction counsel, thus 

note that the Applicant is entitled to receive a written estimate of fees and costs of the Agency’s general 

counsel and the Agency’s bond/transaction counsel; and (2) other consultants retained by the Agency in 

connection with the proposed project, with all such charges to be paid by the Applicant at the closing.  

 

J. If the Applicant fails to conclude or consummate the necessary negotiations, or fails, within a 

reasonable or specified period of time, to take reasonable proper or requested action, or withdraws, 

abandons, cancels, or neglects the Application, or if the Applicant is unable to find buyers willing to 

purchase the bond issue requested, or if the Applicant is unable to facilitate the sale/leaseback or 

lease/leaseback transaction, then, upon the presentation of an invoice, Applicant shall pay to the 

Agency, its agents, or assigns all actual costs incurred by the Agency in furtherance of the 

Application, up to that date and time, including but not necessarily limited to, fees of the Agency’s 

general counsel and/or the Agency’s bond/transaction counsel. 

 

K. The Applicant acknowledges and agrees that all payment liabilities to the Agency and the Agency’s 

general counsel and/or the Agency’s bond and/or transaction counsel as expressed in Sections H and I 

are obligations that are not dependent on final documentation of the transaction contemplated by this 

Application. 

 

L. The cost incurred by the Agency and paid by the Applicant, the Agency’s general counsel and/or 

bond/transaction counsel fees and the processing fees, may be considered as a cost of the Project and 

included in the financing of costs of the proposed Project, except as limited by the applicable 

provisions of the Internal Revenue Code with respect to tax-exempt bond financing. 

 

M. The Applicant acknowledges that the Agency is subject to New York State’s Freedom of Information 

Law (FOIL). Applicant understands that all Project information and records related to this 

application are potentially subject to disclosure under FOIL subject to limited statutory 

exclusions.  

 

N. The Applicant acknowledges that it has been provided with a copy of the Agency’s Policy for 

Termination of Agency Benefits and Recapture of Agency Benefits Previously Granted (the 

“Termination and Recapture Policy”). The Applicant covenants and agrees that it fully understands 

that the Termination and Recapture Policy is applicable to the Project that is the subject of this 

Application, and that the Agency will implement the Termination and Recapture Policy if and when it 

is so required to do so. The Applicant further covenants and agrees that its Project is potentially 

subject to termination of Agency financial assistance and/or recapture of Agency financial assistance 

so provided and/or previously granted. 

 

O. The Applicant understands and agrees that the provisions of Section 862(1) of the New York General 

Municipal Law, as provided below, will not be violated if Financial Assistance is provided for the 

proposed Project: 

 

§ 862. Restrictions on funds of the agency. (1) No funds of the agency shall  be used in respect of any 

project if the completion thereof would result in the removal of an industrial or manufacturing  plant 

of  the project occupant from one area of the state to another area of the state or in the abandonment 

of one or more plants or facilities of the project occupant  located within the  state,  provided,  

however, that neither restriction shall apply if the agency shall determine on the basis of the  

application  before it that the project is reasonably necessary to discourage the project occupant from  

removing such other plant or facility  to a location outside the state or is reasonably necessary to 

preserve the competitive position of  the project occupant  in its respective industry. 

 

 

  



 

P. The Applicant confirms and acknowledges that the owner, occupant, or operator receiving Financial 

Assistance for the proposed Project is in substantial compliance with applicable local, state and 

federal tax, worker protection and environmental laws, rules and regulations. 

 

Q. The Applicant confirms and acknowledges that the submission of any knowingly false or knowingly 

misleading information may lead to the immediate termination of any Financial Assistance and the 

reimbursement of an amount equal to all or part of any tax exemption claimed by reason of the 

Agency’s involvement the Project. 

 

R. The Applicant confirms and hereby acknowledges that as of the date of this Application, the 

Applicant is in substantial compliance with all provisions of Article 18-A of the New York General 

Municipal Law, including, but not limited to, the provision of Section 859-a and Section 862(1) of the 

New York General Municipal Law.   

 

S. The Applicant and the individual executing this Application on behalf of Applicant acknowledge that 

the Agency and its counsel will rely on the representations and covenants made in this Application 

when acting hereon and hereby represents that the statements made herein do not contain any untrue 

statement of a material fact and do not omit to state a material fact necessary to make the statements 

contained herein not misleading. 

 

 

STATE OF NEW YORK ) 

COUNTY OF ERIE  ) ss.: 

     

_________________________________, being first duly sworn, deposes and says:    

 

1. That I am the _________________ (Corporate Office) of _________________________ (Applicant) 

and that I am duly authorized on behalf of the Applicant to bind the Applicant.. 

 

2. That I have read the attached Application, I know the contents thereof, and that to the best of my 

knowledge and belief, this Application and the contents of this Application are true, accurate and 

complete. 

 

_________________________________ 

 (Signature of Officer)   

 

Subscribed and affirmed to me under penalties of perjury  

this ___ day of _____________, 20__.   

 

____________________________________   

  (Notary Public) 
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